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Mailing Address: 271 Cadman plaza East 
Brooklyn, New York  11201 

 
January 16, 2016  

 
BY ECF AND INTEROFFICE MAIL 
 
Honorable Ann M. Donnelly  
United States District Judge 
Eastern District of New York 
Brooklyn, New York 11201 
 
   Re: 6801 Realty Co., LLC  v. USCIS, et al. 

          CV 15-5958   
 
Dear Judge Donnelly: 

 
This letter is written to respectfully request a pre-motion conference in the above-referenced 

matter.  For the reasons stated herein, this action should be dismissed for lack of subject matter 
jurisdiction. 

 
On July 30, 2014, the United States Citizenship and Immigration Services(USCIS) denied a 

petition filed by Plaintiff  under 8 U.S.C. § 1101(a)(15)(H)(i)(b). The petition sought to temporarily 
employ a foreign national in a specialty occupation. Complaint, ¶ 24 and exhibit F.  On  October 15, 
2015, Plaintiff filed a complaint with this Court, seeking review of the denial of the petition primarily 
under the Administrative Procedure Act(APA), but did not serve Defendants. Discussions between 
USCIS and Plaintiff’s counsel then followed. Counsel was informed that USCIS intended to reopen the 
case so that it could reconsider it. Plaintiff responded to that information by serving Defendants with the 
complaint. Indeed, on November 4, 2015, the decision was vacated, the case reopened, and a request for 
additional evidence sent to Plaintiff. See Notice, annexed hereto. 

 
Federal courts are of limited jurisdiction, possessing only the power authorized to them by statute 

and by the Constitution. Kokonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 376 (1994). A 
court should presume that a cause lies outside its limited jurisdiction, and the burden of establishing the 
contrary rests upon the party asserting jurisdiction. Id. For that reason, courts must police subject-matter 
delineations on their own initiative. See  Fed. R. Civ. P. 12(h). Lyndonville Savings Bank and Trust Co. v. 
Lussier, 211 F.3d 697, 700 (2d Cir. 2000))”failure of subject matter jurisdiction is not waivable and may 
be raised by a party or the court sua sponte”). 
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When a party moves to dismiss  pursuant to Rule 12(b)(1), it is the court’s duty to resolve 
disputed jurisdictional facts. See  Cargill International S.A. v M/T Pavel Dyenko, 991 F.2d 1012, 1019 
(2d Cir. 1993). A court may fulfill its duty by reference to evidence outside the pleadings. See Zappia 
Middle East Contr. Co. v. Emirate of Abu Dhabi, 215 F.3d 247, 253 (2d Cir. 2000). Furthermore, in 
resolving a challenge to subject matter jurisdiction, a court does not draw inferences in favor of the 
plaintiff. See Newsom-Lang v. Warren Int’l, 129 F. Supp. 2d 662, 664 (S.D.N.Y. 2001). If the court 
determines that jurisdiction is lacking, the court cannot proceed at all, and its sole remaining duty is to 
state that it lacks jurisdiction and dismiss the case. See Steel Co. v. Citizens for a Better Envt., 523 U.S. 
83, 94 (1998). 

 
As a threshold matter, before an agency action can be challenged under the APA, there must be 

final agency action. 5 U.S.C. § 704. “As a general matter, two conditions must be satisfied for agency 
action to be final: First, the action must mark the consummation of the agency’s decision-making process-
it must not be of a merely tentative or interlocutory nature. And second, the action must be one by which 
rights or obligations have been determined or from which legal consequences will flow.” Top Choice 
Distributors v. United States Postal Serv., 138 F.3d 463, 466 (2d Cir. 1998)(quoting Bennett v. Spear, 520 
U.S. 154, 178(1997); see also Franklin v. Massachusetts, 505 U.S. 788, 797 (1992)(“An agency action is 
not final if it is… tentative. The core question is whether the agency has completed its decision-making 
process, and whether the result of that process is one that will directly affect the parties.”)(quotation 
marks and citation omitted). 

 
Consistent with the above, courts have uniformly held that once USCIS reopens its decision 

denying an application, a federal court does not have jurisdiction over a complaint challenging the denial 
of the application, even though the complaint was filed before the case was reopened. Indeed, courts have 
so held in cases involving, as here, (H)(i)(b) denials. See Net-Inspect, LLC v. USCIS, 2015 WL 880956 
(W.D. Wash 2015 )((dismissing for lack of jurisdiction where (H)(i)(b) decision reopened);  True Capital 
Management LLC v. USDHS, 2013 WL 3157904 (N.D. Cal. 2013)(same); German Language Center et 
al. v. United States, et al., 2010 WL 3824636 (S.D. Texas 2010)( reopening of nonimmigrant visa denial); 
Gizzo v. INS, 510 F. Supp. 2d 210 (S.D.N.Y. 2007)(reopening of naturalization denial). 

 
In addition to the above, this action is also barred by the doctrine of ripeness, a concept similar to 

administrative finality which is designed to prevent premature judicial intervention in the administrative 
process. See Public Citizen Health Research Group v. FDA, 740 F.2d 21, 30(D.C. Cir. 1984); Seafarers 
In’t’l v. United States Coast Guard, 736 F.2d 19, 26 (2d Cir. 1984). Under the ripeness doctrine, the Court 
must determine (1) whether the issues before the Court are sufficiently developed to be fit for judicial 
determination; and (2) whether withholding a judicial determination will cause substantial hardship to the 
parties. Texas v. United States, 523 U.S. 296, 300-01(1998); United States v. Balon, 384 F.3d 38, 46 (2d 
Cir. 2004). 

As a threshold matter, as the case has been reopened,  the previous denial “is not the agency’s  
‘last word on the matter.’ To the contrary, further decision making can be expected.” Net-Inspect,  2015 
WL 880956 at *4.  Accordingly, the case is not sufficiently fit for judicial determination at this point. 

Further, as the agency’s decision remains open for consideration, any adverse effect is contingent 
on further administrative review. German Language Center, 2010 WL 3824636 at *3. As such, 
withholding judicial determination at this point will not pose hardship to Plaintiff. Nor can Plaintiff argue 
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that delay will cause it hardship. Indeed, Plaintiff did not even bring this action until over fourteen months 
after the decision denying the petition was made. 

   
Thank you for your consideration.  Defendants remain ready to further discuss this matter. 

Independent of a conference, the Court may wish to decide this motion on the pre-motion conference 
papers or set a  briefing schedule.        

 
Respectfully submitted, 

 
 
ROBERT L. CAPERS 
UNITED STATES ATTORNEY 

 

By: Scott Dunn 
Asst. U.S. Attorney 
(718) 254-6029 

 
 
 
 
cc: Spencer Sheehan Esq. 

Sheehan and Associates 
891 Northern Blvd. 
Suite 201 
Great Neck, NY 11021 
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