SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY
----------------------------------------------------------------------X
In the Matter of the Application of

Index No. 5964-2015

BERNARD GOETZ,
Petitioner,
For a Judgment Pursuant to Article 78 of the Civil
Practice Laws and Rules
- against -

AFFIRMATION
IN SUPPORT

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION,
BASIL SEGGOS, ACTING COMMISSIONER,
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION, RUTH L.
EARL, RECORDS ACCESS OFFICER, NEW YORK
STATE DEPARTMENT OF ENVIRONMENTAL
CONSERVATION and DEBORAH W. CHRISTIAN,
ASSISTANT COUNSEL, NEW YORK STATE
DEPARTMENT OF ENVIRONMENTAL
CONSERVATION,
Respondents.
---------------------------------------------------------------------X
SPENCER SHEEHAN, an attorney duly admitted to practice law before the Courts of
the State of New York, affirms the truth of the following under penalties of perjury:
1.

I am an attorney with Sheehan & Associates, P.C., attorneys for Petitioner

Bernard Goetz (“Petitioner”) in the above-captioned action, and as such, I am fully familiar
with the facts and circumstances set forth herein.
2.

I submit this Affirmation in Support of Petitioner’s Reply Memorandum of

Law in Further Support of Petitioner’s Application seeking disclosure of certain records
and/or portions thereof pursuant to the Freedom of Information Law (“FOIL”), Public
Officers Law (“POL”), § 84 et seq.

3.

In a letter dated October 12, 2015, Petitioner requested certain records from

the Records Access Officer with Respondent NYSDEC. Exhibit “A,” FOIL request, October
12, 2015.
4.

On October 19, 2015, Petitioner received an email from New York DEC

Support (newyorkdec@mycusthelp.net) which stated the October 12, 2015 FOIL request had
been received and was being processed. Exhibit “B,” Email from New York DEC Support,
Subject: Open Records Request : : W000359-101915, October 19, 2015.
5.

The FOIL request in the letter of October 12, 2015 was given the reference

number FOIL #W000359-101915.
6.

Five business days following October 19, 2015 was October 26, 2015.

7.

Respondents had not complied with POL § 89(3)(a) by October 26, 2015.

8.

On November 9, 2015, Petitioner appealed the denial of FOIL #W000359-

101915. Exhibit “C,” Appeal of DEC denial of FOIL #W000359-101915.
9.

On November 16, 2015, Respondent NYSDEC received Petitioner’s appeal

of the denial of FOIL #W000359-101915. Exhibit “D,” Delivery Confirmation of Certified
Mail item number 7114 7344 2820 2282 3299.
10.

The signature of the person who signed for the acceptance of the appeal

appears to be “James Kirk.” Exhibit “D.”
11.

On November 18, 2015 (after respondent NYSDEC received Petitioner’s

appeal), Respondent Earl indicated that based upon the review of “potentially responsive
documents,” it was expected that the requested documents would be made available to
Petitioner by December 11, 2015. Exhibit “E,” Email from New York DEC Support,
Subject: Freedom of Information Law Request :: W000359-101915, November 18, 2015.

12.

On November 25, 2015, Petitioner received a letter from Respondent

Christian acknowledging Petitioner’s appeal of the denial of FOIL #W000359-10191521.
Exhibit “F,” Letter from Respondent Christian to Petitioner, November 25, 2015.
13.

On November 25, 2015, Petitioner received documents provided in response

to FOIL #W000359-10191521. Exhibit “G,” Letter from Respondent Earl to Petitioner,
November 25, 2015.
14.

Respondent Earl’s letter of November 25, 2015 indicated that four (4)

responsive records had been located and that three (3) records had been transmitted to
Petitioner. Exhibit “G,” p.2.
15.

Two (2) of the provided records were provided in their entirety while one (1)

was subject to redactions.
16.

The second responsive document was 16 pages and consisted of a string of

emails between various third parties and a representative of Respondent NYSDEC. Exhibit
“H,” Responsive Document #2 to FOIL #W000359-101915.
17.

Responsive Document #2 to FOIL #W000359-101915 was the record which

contained redactions.
18.

On December 4, 2015, Petitioner sent an email to Respondent Christian and

Respondent Earl. Exhibit “I,” First Email to Respondent Christian and Respondent Earl,
December 4, 2015.
19.

This email stated:
I write to you today as a courtesy and to facilitate cooperation.
As you are aware, certain portions of the response to W000359
were redacted. The reasons proffered by DEC were, in my
opinion, legally inadequate.
W000359 was already appealed by this office following DEC's

denial. Therefore, should our efforts at cooperation fail, the
next step will be an Article 78 proceeding.
I offer you the opportunity to provide my office with the
unredacted documents contained within DEC's response to
W000359 by 5:00 PM today via email. Thank you.
Exhibit “I.”

20.

Petitioner sent another email to Respondent Christian and Respondent Earl

on December 4, 2015 with comments regarding the redacted portions of Responsive
Document #2 to FOIL #W000359-101915. Exhibit “J,” Second Email to Respondent
Christian and Respondent Earl, December 4, 2015.
21.

No response was received by Petitioner by 5:00 PM on December 4, 2015.

22.

On December 11, 2015, Petitioner received a letter from Respondent

Christian. Email “K,” Email from Respondent Christian to Petitioner, December 11, 2015.
23.

This letter stated it was sent “in response to your second appeal of Department

Staff’s response to the above referenced Freedom of Information Law (‘FOIL’) requests.”
Exhibit “K.”
24.

The December 11, 2015 letter from Respondent Christian included the

withheld record, albeit with minimal redactions, so designated in Respondent Earl’s Letter
to Petitioner, November 25, 2015. Exhibit “G.”
25.

As a result of Respondents provision of the withheld record, that portion of

the Petition seeking the withheld record has been rendered moot and Petitioner respectfully
does not request judicial intervention with respect thereto. Petition, ¶¶ 163 – 167.
26.

In response to Respondent Christian’s letter of December 11, 2015, Petitioner

sent an email to Respondent Christian and Respondent Earl later that day. Exhibit “L,” Email
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CERTIFIED MAIL
Sheehan & Associates, P.C.
891 Northern Boulevard
Suite 201
Great Neck, NY 11021

0000816734000011

FOIL Appeals Officer
Department of Environmental Conservation
625 Broadway
Albany, NY 12233-1500

816734-1

Sheehan & Associates, P.C.
Attorneys at Law
891 Northern Boulevard
Suite 201
Great Neck, NY 11021
Telephone: (516) 303-0552
Facsimile: (516) 234-7800
spencer@spencersheehan.com

November 9, 2015

FOIL Appeals Officer
Department of Environmental Conservation
625 Broadway
Albany, NY 12233-1500
Re:

W000359-101915
W000362-101915
FOIL Appeals

Dear FOIL Appeals Officer:
Please consider this correspondence an appeal of the New York State Department of
Environmental Conservation’s (“DEC”) denial of requests made by this office pursuant to the
provisions of the New York State Public Officers Law (“POL”) § 87 et seq. (Freedom of Information
Law or “FOIL”) and relevant regulations of the DEC.
I.

Background

In a letter dated October 12, 2015, this office requested records from the DEC in
accordance with POL § 87 et seq. FOIL Request #1, annexed hereto as Exhibit “A.” FOIL Request
#1 was sent via First-Class Mail, Certified Mail, Return Receipt Requested. The Tracking Number
assigned by the United States Postal Service (“USPS”) was 71147344282022515194. On October
19, 2015, FOIL Request #1 was received by DEC. Electronic Return Receipt for FOIL Request #1,
provided by USPS, annexed hereto as Exhibit “B.”
In a letter dated October 13, 2015, this office requested records from the DEC in
accordance with POL § 87 et seq. FOIL Request #2, annexed hereto as Exhibit “C.” FOIL Request
#2 was sent via First-Class Mail, Certified Mail, Return Receipt Requested. The Tracking Number
assigned by USPS was 71147344282022520471. On October 19, 2015, FOIL Request #2 was
1

received by DEC. Electronic Return Receipt for FOIL Request #1, provided by USPS, annexed
hereto as Exhibit “D.”
II.

Compliance Requirements of DEC

POL § 89 and Title 6 of the Official Compilation of Codes, Rules and Regulations of the
State of New York (“6 NYCRR”) set forth the requirements and procedures for compliance of the
DEC with record requests.
POL § 89(3)(a) states that a department subject to the provisions therein, “within five
business days of the receipt of a written request for a record reasonably described, shall make such
record available to the person requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the approximate date, which shall
be reasonable under the circumstances of the request, when such request will be granted or denied,
including, where appropriate, a statement that access to the record will be determined in accordance
with subdivision five of this section.”
POL § 89(4)(a) states that “Failure by an agency to conform to the provisions of subdivision
three of this section shall constitute a denial.”
6 NYCRR 616.5 (“Request for public access to records”) provides further guidance as to the
responsibilities of DEC in complying with requests for records. 6 NYCRR 616.5(c) states “A
response to a request which reasonably describes the record or records sought shall be made within
five business days of receipt of the request.”
6 NYCRR 616.5(d) states that should the DEC “not provide or deny access to the record
sought within five business days of receipt of a request, the department shall furnish a written
acknowledgment of receipt and a statement of the approximate date, which shall be reasonable
under the circumstances of the request, when the request will be granted or denied.”
III.

Failure of DEC to Comply with Obligations under Law
A.

DEC Response to FOIL Request #1

On or around October 19, 2015, the undersigned received a message through the DEC’s
FOIL Request System (“FOIL Center”), located on the internet at dec.ny.gov/public/103696.html,
pertaining to FOIL Request #1. DEC acknowledgement of FOIL Request #1, annexed hereto as
Exhibit “E.” The notification stated:
Thank you for your Freedom of Information Law (FOIL) request. Your request has
been received and is being processed. Your request was received in this office on
10/19/2015 and given the reference number FOIL #W000359-101915 for tracking
2

purposes.
The message continued by reciting the records requested, and concluded thusly:
You can monitor the progress of your request at the link below and you'll receive an
email when your request has been completed. Again, thank you for using the FOIL
Center.
https://mycusthelp.com/NEWYORKDEC/_rs/RequestLogin.aspx
B.

DEC Response to FOIL Request #2

On or around October 19, 2015, the undersigned received a message through the DEC’s
FOIL Request System (“FOIL Center”), located on the internet at dec.ny.gov/public/103696.html,
pertaining to FOIL Request #2. DEC acknowledgement of FOIL Request #2, annexed hereto as
Exhibit “F.” The notification stated:
Thank you for your Freedom of Information Law (FOIL) request. Your request has
been received and is being processed. Your request was received in this office on
10/19/2015 and given the reference number FOIL #W000362-101915 for tracking
purposes.
The message continued by reciting the records requested, and concluded thusly:
You can monitor the progress of your request at the link below and you'll receive an
email when your request has been completed. Again, thank you for using the FOIL
Center.
https://mycusthelp.com/NEWYORKDEC/_rs/RequestLogin.aspx
C.

DEC Responses are Legally Inadequate

October 26, 2015 was the fifth business day from October 19, 2015. By that time, the laws
and regulations of the State of New York require that if the DEC has not provided the records
requested, it shall “deny such request in writing or furnish a written acknowledgement of the receipt
of such request and a statement of the approximate date, which shall be reasonable under the
circumstances of the request, when such request will be granted or denied.” POL § 89(3)(a).
6 NYCRR 616.5(d) clarifies that if the DEC cannot provide the requested records to the
person requesting them within five days, “the department shall furnish a written acknowledgment of
receipt and a statement of the approximate date, which shall be reasonable under the circumstances
of the request, when the request will be granted or denied.” If the actions of the DEC do not
3

comport with the aforementioned provisions, it “shall constitute a denial of access to records subject
to administrative appeal pursuant to section 616.8 of this Part.”
6 NYCRR 616.8 (“Denials of access to records; appeals.”) states that “If the department fails
to respond to a request within five business days of receipt of a request, as required in subdivision (a)
of this section, such failure shall be deemed a denial of access.” 6 NYCRR 616.8(b). A denial of
access may be appealed within 30 days of the denial. 6 NYCRR 616.8(c).
By October 26, 2015, the DEC had failed to furnish the records requested in FOIL Requests
#1 and #2. Furthermore, at no time since the receipt of FOIL Requests #1 and #2, has the DEC
provided a statement of the approximate date by which a granting or denial of the requests would be
made. The only information contained in the DEC’s responses to the requests was a notification
that the requests had been received and was being processed. No approximate date for compliance
or denial was stated.
IV.

Appeal of DEC Denial of FOIL Requests #1 and #2

In accordance with the above-referenced rules and regulations, October 26, 2015 is the date
on which the DEC denied FOIL Requests #1 and #2. This appeal is timely since 30 days have not
elapsed since October 26, 2015.
The appeal of DEC’s denial of FOIL Requests #1 and #2 is made herein to the FOIL
Appeals Officer, Department of Environmental Conservation, 625 Broadway, Albany, NY 122331500. 6 NYCRR 616.8(d).
6 NYCRR 616.8(e) states that the “time for deciding an appeal by the FOIL Appeals Officer
shall commence upon receipt of written appeal identifying the following”:
Date of
Request for
Records
October 19,
2015

Location of
Request for
Records
Central Office
(Albany)

October 19,
2015

Central Office
(Albany)

Records that were
Denied

Name of
Appellant 1

Return Address of
Appellant

All records requested
in FOIL Request #1.
Exhibit “A.”
All records requested
in FOIL Request #2.
Exhibit “C.”

Bernard
Goetz

891 Northern
Boulevard, Suite 201,
Great Neck, NY 11021
891 Northern
Boulevard, Suite 201,
Great Neck, NY 11021

1

Bernard
Goetz

Appellant is represented by legal counsel through this office. An affidavit of appellant was annexed with FOIL
Requests #1 and #2, which authorized this office to make such requests.
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EXHIBIT A

Sheehan & Associates, P.C.
Attorneys at Law
891 Northern Boulevard
Suite 201
Great Neck, NY 11021
Telephone: (516) 303-0552
Facsimile: (516) 234-7800
spencer@spencersheehan.com

October 12, 2015

Records Access Officer
New York State Department of Environmental Conservation
625 Broadway
Albany, NY 12233-1500
Re:

FOIL Request

Dear Records Access Officer:
Pursuant to the provisions of the New York State Public Officers Law § 87 et seq. (Freedom
of Information Law or “FOIL”), I hereby request records or portions thereof pertaining to one
Bernard Goetz, citizen of the State of New York, County of New York. This office is authorized to
make this request as this office represents Bernard Goetz with respect to his interactions with the
New York State Department of Environmental Conservation. An affidavit from Bernard Goetz
wherein he affirms the authority of this office is annexed hereto.
On behalf of Bernard Goetz, I hereby request records or portions thereof pertaining to the
application of Bernard Goetz pursuant to § 11-0515(3) of the New York State Environmental
Conservation Law (“ECL”) (the “application”) to be granted a Class I Wildlife Rehabilitator License:
1. All documents and materials received by DEC from any third-parties
between September 1, 2015 and October 12, 2015; 1
2. All incoming and outgoing call logs between DEC and any thirdparties relating to telephone calls where the application of Bernard
Goetz was mentioned or discussed between September 1, 2015 and
1

As used herein, third-parties refers to individuals or entities unaffiliated with DEC and excludes Bernard Goetz and this
office.

INSTRUCTIONS
TO APPLICANT: (The completion of this form is voluntary; however, it will facilitate access to
records you seek.)
1.

Please identify the specific records you wish to inspect under the "applicant" portion of this form, sign and date
in the appropriate place, and give or mail to the Records Access Officer, NYS Department of Environmental
Conservation, 625 Broadway, Albany, New York 12233-1500. In the alternative, you may send your request
electronically to foil@gw.dec.state.ny.us

2.

If after inspection you should desire copies, identify to the Records Custodian the specific records to be copied.
Make check or money order payable to the “New York State Department of Environmental Conservation” for
copies reproduced by the Department.

3. If you are denied access to records or portions of records, you may submit a written appeal to the FOIL
Appeals Officer, Department of Environmental Conservation, 625 Broadway, Albany, New York
12233-1500. Such appeal has to be made within 30 days after the denial. Please attach a copy of this form
showing the "Records Denied" portion when filing your appeal. The FOIL Appeals Officer will evaluate the
appeal and respond in writing to you within ten (10) business days after receipt of the appeal.
TO DEC RECORDS CUSTODIAN:
1.

Conduct search for records:
1a. If records requested for inspection are not in the custody of the Department, advise the applicant if possible
as to the identity and location of the proper custodial agency.
1b. If records are found, determine accessibility (in accordance with Public Officers Law Section 87.2)

2.

After determination of accessibility:
2a. If accessibleBmake available to applicant for inspection.
2b. If not accessibleBcomplete "Records Denied" portion of this form, make and retain one copy of completed
form, and give original to applicant fully explaining reason for denial.

3. If applicant desires copiesBcollect total cost from applicant, and make copies (or arrange with applicant to have
copies made with outside vendor and applicant pays vendor). Originals must be returned to Department Records
Custodian(s).
4. If you are not able to respond to a request within five (5) business days, acknowledge receipt of the request in
writing by the fifth business day and estimate when your final response will be made. If a request can not be fulfilled
within (20) business days from the date of the acknowledgment letter, you must advise the requester of a date certain
for completion of the request.
SPECIAL NOTE
See www.dec.ny.gov/public/373.html for answers to the most commonly asked questions about DEC and the New
York State Freedom of Information Law.

EXHIBIT B

Date: November 9, 2015
Spencer Sheehan:
The following is in response to your November 9, 2015 request for delivery information
on your Certified Mail™ item number 71147344282022515194. The delivery record
shows that this item was delivered on October 19, 2015 at 8:18 am in ALBANY, NY
12233. The scanned image of the recipient information is provided below.
Signature of Recipient :

Address of Recipient :

Thank you for selecting the Postal Service for your mailing needs.
If you require additional assistance, please contact your local Post Office or postal
representative.
Sincerely,
United States Postal Service

EXHIBIT C

Sheehan & Associates, P.C.
Attorneys at Law
891 Northern Boulevard
Suite 201
Great Neck, NY 11021
Telephone: (516) 303-0552
Facsimile: (516) 234-7800
spencer@spencersheehan.com

October 13, 2015

Records Access Officer
New York State Department of Environmental Conservation
625 Broadway
Albany, NY 12233-1500
Re:

FOIL Request

Dear Records Access Officer:
This office represents Bernard Goetz and makes the requests herein on his behalf. An
affidavit from Bernard Goetz wherein he affirms the authority of this office is annexed hereto.
Pursuant to the provisions of the New York State Public Officers Law § 87 et seq. (Freedom
of Information Law or “FOIL”), I hereby request the records or portions thereof as indicated:
1. Listing of all individuals within the State of New York who possess an
active Class I Wildlife Rehabilitator License;
2. Listing of all individuals within the State of New York who possess an
active Class II Wildlife Rehabilitator License;
3. Listing of all individuals within the State of New York who possess an
active Assistant Wildlife Rehabilitator License;
4. The locations where all individuals who possess an active Class I
Wildlife Rehabilitator License carry out their wildlife rehabilitation
operations subject to inspection by personnel employed by the New
York State Department of Environmental Conservation pursuant to 6
NYCRR § 184.6(a)(8);

INSTRUCTIONS
TO APPLICANT: (The completion of this form is voluntary; however, it will facilitate access to
records you seek.)
1.

Please identify the specific records you wish to inspect under the "applicant" portion of this form, sign and date
in the appropriate place, and give or mail to the Records Access Officer, NYS Department of Environmental
Conservation, 625 Broadway, Albany, New York 12233-1500. In the alternative, you may send your request
electronically to foil@gw.dec.state.ny.us

2.

If after inspection you should desire copies, identify to the Records Custodian the specific records to be copied.
Make check or money order payable to the “New York State Department of Environmental Conservation” for
copies reproduced by the Department.

3. If you are denied access to records or portions of records, you may submit a written appeal to the FOIL
Appeals Officer, Department of Environmental Conservation, 625 Broadway, Albany, New York
12233-1500. Such appeal has to be made within 30 days after the denial. Please attach a copy of this form
showing the "Records Denied" portion when filing your appeal. The FOIL Appeals Officer will evaluate the
appeal and respond in writing to you within ten (10) business days after receipt of the appeal.
TO DEC RECORDS CUSTODIAN:
1.

Conduct search for records:
1a. If records requested for inspection are not in the custody of the Department, advise the applicant if possible
as to the identity and location of the proper custodial agency.
1b. If records are found, determine accessibility (in accordance with Public Officers Law Section 87.2)

2.

After determination of accessibility:
2a. If accessibleBmake available to applicant for inspection.
2b. If not accessibleBcomplete "Records Denied" portion of this form, make and retain one copy of completed
form, and give original to applicant fully explaining reason for denial.

3. If applicant desires copiesBcollect total cost from applicant, and make copies (or arrange with applicant to have
copies made with outside vendor and applicant pays vendor). Originals must be returned to Department Records
Custodian(s).
4. If you are not able to respond to a request within five (5) business days, acknowledge receipt of the request in
writing by the fifth business day and estimate when your final response will be made. If a request can not be fulfilled
within (20) business days from the date of the acknowledgment letter, you must advise the requester of a date certain
for completion of the request.
SPECIAL NOTE
See www.dec.ny.gov/public/373.html for answers to the most commonly asked questions about DEC and the New
York State Freedom of Information Law.

EXHIBIT D

Date: November 9, 2015
Spencer Sheehan:
The following is in response to your November 9, 2015 request for delivery information
on your Certified Mail™ item number 71147344282022520471. The delivery record
shows that this item was delivered on October 19, 2015 at 8:18 am in ALBANY, NY
12233. The scanned image of the recipient information is provided below.
Signature of Recipient :

Address of Recipient :

Thank you for selecting the Postal Service for your mailing needs.
If you require additional assistance, please contact your local Post Office or postal
representative.
Sincerely,
United States Postal Service

EXHIBIT E

EXHIBIT F

EXHIBIT
D

Date: November 19, 2015
Spencer Sheehan:
The following is in response to your November 19, 2015 request for delivery information
on your Certified Mail™ item number 71147344282022823299. The delivery record
shows that this item was delivered on November 16, 2015 at 9:29 am in ALBANY, NY
12238. The scanned image of the recipient information is provided below.
Signature of Recipient :

Address of Recipient :

Thank you for selecting the Postal Service for your mailing needs.
If you require additional assistance, please contact your local Post Office or postal
representative.
Sincerely,
United States Postal Service

EXHIBIT
E

12/5/2015

Sheehan & Associates, P.C. Mail  Freedom of Information Law Request :: W000359101915

Spencer Sheehan <spencer@spencersheehan.com>

Freedom of Information Law Request :: W000359101915
New York DEC Support
<newyorkdec@mycusthelp.net>
To: spencer@spencersheehan.com

Wed, Nov 18, 2015 at 2:54
PM

 Please respond above this line 

P: (518)4029522 | F:
www.dec.ny.gov
RE: PUBLIC RECORDS REQUEST of 10/19/2015, Reference # W000359101915
Dear Spencer,
This is regarding your Freedom of Information Law (FOIL) request seeking
records records pertaining to the application of Bernard Goetz to be granted a
Class 1 Wildlife Rehabilitator License: 1) all documents and materials received by
DEC from any third parties between September 1, 2015 and October 12, 2015. 2)
All incoming and outgoing logs between DEC and any third parties relating to
telephone calls where the application of Bernard Goetz was mentioned or
discussed between September 1, 2015 and October 2, 2015, etc..
As staff actively work to identify documents responsive to your request, the
documents are subject to review to ascertain if any legal privileges may apply.
The volume of potentially responsive documents and the legal review will preclude
staff from responding within twenty business days.
Consequently, I expect to make the documents available to you for inspection by
December 11, 2015.
If you have any questions in the interim, please contact me and refer to FOIL
request W000359101915.

Ruth L. Earl
Records Access Officer, Office of General Counsel
New York State Department of Environmental Conservation
625 Broadway, Albany, NY 12233‐1500
P: (518) 4029522 | F: (518) 4029018 | access.records@dec.ny.gov
https://mail.google.com/mail/u/0/?ui=2&ik=154dec3392&view=pt&q=dec&qs=true&search=query&msg=1511c29df8db1ae6&siml=1511c29df8db1ae6
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Sheehan & Associates, P.C. Mail  Freedom of Information Law Request :: W000359101915

https://mail.google.com/mail/u/0/?ui=2&ik=154dec3392&view=pt&q=dec&qs=true&search=query&msg=1511c29df8db1ae6&siml=1511c29df8db1ae6
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EXHIBIT
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EXHIBIT
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EXHIBIT
H

EXHIBIT
I

1/22/2016

Sheehan & Associates, P.C. Mail  foil request w000359 & w000362

Spencer Sheehan <spencer@spencersheehan.com>

foil request w000359 & w000362
Spencer Sheehan <spencer@spencersheehan.com>
To: dwchrist@gw.dec.state.ny.us, access.records@dec.ny.gov, ruthlearl@aol.com

Fri, Dec 4, 2015 at 10:49 AM

Dear Ms. Christian,
This is Spencer Sheehan, the attorney to whom you wrote the attached letter. This correspondence is in
connection with FOIL request W000359 made by this office.
I write to you today as a courtesy and to facilitate cooperation. As you are aware, certain portions of the
response to W000359 were redacted. The reasons proffered by DEC were, in my opinion, legally inadequate.
W000359 was already appealed by this office following DEC's denial. Therefore, should our efforts at cooperation
fail, the next step will be an Article 78 proceeding.
I offer you the opportunity to provide my office with the unredacted documents contained within DEC's response
to W000359 by 5:00 PM today via email. Thank you.
Very truly yours,
Spencer Sheehan
 Forwarded message 
From: <coogcmx5112@dec.state.ny.us>
Date: 20151125 15:23 GMT05:00
Subject: foil request w000359 & w000362
To: sencrr@sunserver3.dec.state.ny.us, spencer@spencersheehan.com


Spencer Sheehan, Esq.
Sheehan & Associates, P.C.
891 Northern Blvd
Suite 201
Great Neck, NY 11021
Office: (516) 3030552
Mobile: (516) 2366456
Facsimile: (516) 2347800
spencer@spencersheehan.com
spencersheehan.com
Notice To Recipient: This email is meant for only the intended recipients, and may be a communication that is
confidential, private and privileged by law. If you are not an intended recipient, or if any part of the content or title
of this email shows that you received this email in error, any continued review by you of the email, or use,
dissemination, distribution, or copying of this email, is strictly prohibited. Please notify us immediately of any
error in sending this email by return email, and please delete this message and all copies from your system.
Thank you for your cooperation.

image20151125152326.pdf
https://mail.google.com/mail/u/0/?ui=2&ik=154dec3392&view=pt&as_from=spencer%40spencersheehan.com&as_has=FOIL&as_sizeoperator=s_sl&as_sizeu…
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Sheehan & Associates, P.C. Mail  foil request w000359 & w000362

276K

https://mail.google.com/mail/u/0/?ui=2&ik=154dec3392&view=pt&as_from=spencer%40spencersheehan.com&as_has=FOIL&as_sizeoperator=s_sl&as_sizeu…
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EXHIBIT
J

1/22/2016

Sheehan & Associates, P.C. Mail  foil request w000359 & w000362

Spencer Sheehan <spencer@spencersheehan.com>

foil request w000359 & w000362
Spencer Sheehan <spencer@spencersheehan.com>
To: dwchrist@gw.dec.state.ny.us, access.records@dec.ny.gov, ruthlearl@aol.com

Fri, Dec 4, 2015 at 2:24 PM

Dear Ms. Christian,
With respect to the redacted portions of the emails sent by the management company of Mr. Goetz's building
and the attorneys for the management company who corresponded with DEC, any attorneyclient privilege of
Belkin Burden was waived by the transmission to DEC of those emails in an unredacted format. It is not the role
of the DEC to assert attorneyclient privilege for private law firms who transmit documents to DEC to be used for
DEC's purposes. If DEC wants to litigate on behalf of Belkin Burden, that is fine but not the best use of taxpayer
money. Thank you.
Spencer
[Quoted text hidden]

https://mail.google.com/mail/u/0/?ui=2&ik=154dec3392&view=pt&q=from%3A(spencer%40spencersheehan.com)%20FOIL%20belkin&qs=true&search=query…

1/1

EXHIBIT
K

EXHIBIT
L

1/22/2016

Sheehan & Associates, P.C. Mail  eScan

Spencer Sheehan <spencer@spencersheehan.com>

eScan
Spencer Sheehan <spencer@spencersheehan.com>
Fri, Dec 11, 2015 at 6:21 PM
To: coogcmx5112@dec.state.ny.us, "dec.sm.Access.Records" <access.records@dec.ny.gov>,
ruthlearl@aol.com
What authority is there for a second appeal? Please provide the statute or regulation which authorizes multiple
appeals. There's one appeal.
20151211 18:18 GMT05:00 <coogcmx5112@dec.state.ny.us>:


Spencer Sheehan, Esq.
Sheehan & Associates, P.C.
891 Northern Blvd
Suite 201
Great Neck, NY 11021
Office: (516) 3030552
Mobile: (516) 2366456
Facsimile: (516) 2347800
spencer@spencersheehan.com
spencersheehan.com
Notice To Recipient: This email is meant for only the intended recipients, and may be a communication that is
confidential, private and privileged by law. If you are not an intended recipient, or if any part of the content or title
of this email shows that you received this email in error, any continued review by you of the email, or use,
dissemination, distribution, or copying of this email, is strictly prohibited. Please notify us immediately of any
error in sending this email by return email, and please delete this message and all copies from your system.
Thank you for your cooperation.

https://mail.google.com/mail/u/0/?ui=2&ik=154dec3392&view=pt&q=from%3A(spencer%40spencersheehan.com)%20multiple&qs=true&search=query&msg=…
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I. Preliminary Statement
Petitioner Bernard Goetz (“Petitioner”) commenced this Article 78 proceeding seeking
disclosure of records pursuant to the Freedom of Information Law (“FOIL”), Public Officers
Law (“POL”), § 84 et seq., on December 23, 2015.
Prior to the commencement of this action, Petitioner corresponded with Respondent
Christian and Respondent Earl pertaining to the two records sought in the Petition.
In response to Petitioner, Respondent Christian provided one of the two records sought in
the Petition. As a result, that portion of the Petition seeking the record withheld in its entirety is
rendered moot.

II. Procedural History
Petitioner refers to the Affirmation of Spencer Sheehan (“Sheehan Affirmation”) for a
review of the procedural history of this action.
In a good faith attempt to conserve the scarce judicial resources of this Court, Petitioner
communicated with Respondent Christian and Respondent Earl prior to the commencement of
this action. As indicated in that correspondence, Petitioner stated that the proffered reasons for
withholding of the records were inadequate and stated that if the documents were not provided
by a date and time certain, Petitioner would have no choice but to bring this Petition.
On or around January 20, 2016, New York State Department of Environmental
Conservation (“Respondent NYSDEC”), Basil Seggos, Acting Commissioner, New York State
Department of Environmental Conservation (“NYSDEC”) (“Respondent Seggos”), Ruth L. Earl,
Records Access Officer, NYSDEC (“Respondent Earl”) and Deborah W. Christian, Assistant
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Counsel, NYSDEC (“Respondent Christian”) (collectively, “Respondents”) filed and served
opposition papers to Petitioner’s application.
The Petition sought disclosure of two (2) records or portions thereof. The FOIL request
which is the subject of the present Petition was given the reference number “FOIL #W000359101915.”
III.

Procedural Arguments

A.

POINT I – Contrary to Respondents’ Assertions, FOIL #W000359-101915 was
Constructively Denied

The Affirmation of Respondent Christian (“Christian Affirmation”) stated that “There
was no constructive denial of Petitioner’s request. Petitioner was notified on October 19, 2015
that DEC had received his request, and he was notified on November 18, 2015 that responses
would be provided no later than December 11, 2015.” Christian Affirmation, ¶ 6.
Respondents’ Memorandum of Law (“Respondents MOL”) refers to Petitioner’s appeal
of “the purported constructive denial of his FOIL request. Pet. ¶ 20; Pet. Ex. I. Petitioner
claimed that because DEC had not furnished all requested records on October 26, 2015, it had
constructively denied his FOIL Request.” Respondents MOL, p. 3.
However, respondents apparently failed to closely review Petitioner’s appeal of FOIL
#W000359-101915, which states explicitly the basis for respondent NYSDEC’s constructive
denial. Exhibit “C,” Appeal of denial of FOIL #W000359-101915, November 9, 2015.
1. Obligations of Respondent NYSDEC with Respect to POL § 89
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POL § 89 and Title 6 of the Official Compilation of Codes, Rules and Regulations of the
State of New York (“6 NYCRR”) set forth the requirements and procedures for compliance of
respondent NYSDEC with record requests.
POL § 89(3)(a) states that a department subject to the provisions therein, “within five
business days of the receipt of a written request for a record reasonably described, shall make
such record available to the person requesting it, deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the approximate date, which
shall be reasonable under the circumstances of the request, when such request will be granted or
denied, including, where appropriate, a statement that access to the record will be determined in
accordance with subdivision five of this section.” (emphasis added).
POL § 89(4)(a) states that “Failure by an agency to conform to the provisions of
subdivision three of this section shall constitute a denial.” 6 NYCRR 616.5 (“Request for public
access to records”) provides further guidance as to the responsibilities of DEC in complying with
requests for records. 6 NYCRR 616.5(c) states “A response to a request which reasonably
describes the record or records sought shall be made within five business days of receipt of the
request.”
6 NYCRR 616.5(d) states that should respondent NYSDEC “not provide or deny access
to the record sought within five business days of receipt of a request, the department shall furnish
a written acknowledgment of receipt and a statement of the approximate date, which shall be
reasonable under the circumstances of the request, when the request will be granted or denied.”
On or around October 19, 2015, the undersigned received a message through respondent
NYSDEC’s FOIL Request System (“FOIL Portal”), located on the internet at
dec.ny.gov/public/103696.html pertaining to FOIL #W000359-101915. Exhibit “B,” Email from
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New York DEC Support, Subject: Open Records Request : : W000359-101915, October 19,
2015.
The notification stated:
Thank you for your Freedom of Information Law (FOIL) request. Your
request has been received and is being processed. Your request was
received in this office on 10/19/2015 and given the reference number
FOIL #W000359-101915 for tracking purposes.
Exhibit “B.”
2. Respondent NYSDEC Failed to Comply with POL § 89

October 26, 2015 was the fifth business day from October 19, 2015. By that time, the
laws and regulations of the State of New York require that if respondent NYSDEC had not
provided the records requested, it shall “deny such request in writing or furnish a written
acknowledgement of the receipt of such request and a statement of the approximate date, which
shall be reasonable under the circumstances of the request, when such request will be granted or
denied.” POL § 89(3)(a) (emphasis added).
6 NYCRR 616.5(d) clarifies that if respondent NYSDEC does not provide the requested
records to the requester them within five (5) days, “the department shall furnish a written
acknowledgment of receipt and a statement of the approximate date, which shall be reasonable
under the circumstances of the request, when the request will be granted or denied.”
If the actions of respondent NYSDEC failed to comport with the aforementioned
provisions, it “shall constitute a denial of access to records subject to administrative appeal
pursuant to section 616.8 of this Part.”
6 NYCRR 616.8 (“Denials of access to records; appeals.”) states that “If the department
fails to respond to a request within five business days of receipt of a request, as required in
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subdivision (a) of this section, such failure shall be deemed a denial of access.” 6 NYCRR
616.8(b). A denial of access may be appealed within 30 days of the denial. 6 NYCRR 616.8(c).
By October 26, 2015, respondent NYSDEC failed to furnish the records requested in
FOIL #W000359-101915. At the time of Petitioner’s appeal of the constructive denial of FOIL
#W000359-101915, Respondent NYSDEC had not provided a statement of the approximate date
by which a granting or denial of FOIL #W000359-101915 would be made.
The only information contained in Respondent NYSDEC’s responses to the requests was
a notification that the requests had been received and were being processed. Notably, the
automatic responses do not contain an approximate date by which the records requested will be
provided.1
The reason for Respondents’ constructive denial was due to the boilerplate language
contained within the electronic FOIL Portal. The automatic notification which is sent to a
requesting party merely indicates that the FOIL request was received and that an email will be
sent when the request has been completed. Exhibit “B.”
The undersigned informed Respondent Earl of this deficiency with Respondent
NYSDEC’s FOIL portal and respondent Earl acknowledged this was an issue. Respondent Earl
even stated in said telephone conversation that she had informed personnel within Respondent
NYSDEC that the responsive language would need to be modified. The undersigned was
informed that the third-party vendor responsible for the FOIL Portal had or would be alerted to
this issue so that it could be remedied.

1

The consequences of the boilerplate responses provided by the FOIL portal have necessarily been the constructive
denial of every FOIL request to NYSDEC by all requesting parties where full responses were not received by the
requesting party within five business days of receipt.
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B.

POINT II – The Responsive Documents Provided to Petitioner on November 25,
2015 Were a Result of Petitioner’s Appeal of November 9, 2015
1. Respondents’ Contentions that the Responsive Documents Provided to
Petitioner on November 25, 2015 Were Directed to Petitioner’s Initial
Request (FOIL #W000359-101915) Cannot be Sustained

As established, Petitioner appealed the constructive denial of FOIL #W000359-101915
on November 9, 2015. Exhibit “C.”
On November 25, 2015, Petitioner received a letter from Respondent Christian stating
“This is in response to your letter appealing the Department Staff’s response to the above
referenced Freedom of Information Law (“FOIL”) requests” (FOIL #W000359-101915).
Exhibit “F,” Letter from Respondent Christian to Petitioner, November 25, 2015.
Respondent Christian’s letter stated that “Department Staff responded to you on
November 25, 2015 via electronic mail and uploaded records that are responsive to your
request.” Exhibit “F.”
Respondent Christian was referring to a letter received from Respondent Earl, dated
November 25, 2015. Exhibit “G,” Letter from Respondent Earl to Petitioner, November 25,
2015. However, Respondent Earl’s letter purported to be a response to FOIL #W000359-101915
and not, as respondent Christian’s letter stated, a response to Petitioner’s appeal.
This is evident from respondent Earl’s letter which states “If you wish, you may appeal
the denial of access…within thirty days.” Exhibit “G.”
Respondents argue that “Petitioner alleges that he appealed, on November 9, 2015, the
purported constructive denial of his FOIL request. Pet. ¶¶ 20, 59. But Petitioner does not allege
that he appealed Respondents’ November 25, 2015, responses, as he was required to do.”
Respondents’ MOL, p. 5.
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Respondents can cite no authority which would have required Petitioner to appeal the
responses provided to Petitioner on November 25, 2015. This is because Respondents failed to
understand that Petitioner was not required to wait beyond the time required by POL § 89(3)(a)
in order to appeal the constructive denial. As a result, Respondents erred by asserting that
Petitioner had to appeal the November 25, 2015 decision.
Merely because the November 25, 2015 letters of Respondent Earl and Respondent
Christian do not claim to be final agency determinations does not mean that their responses
should not be directed to Petitioner’s appeal of November 9, 2015. Failing to label or designate
the aforementioned letters as final agency determinations cannot change the fact that the time for
providing Petitioner a response to FOIL #W000359-101915 had already lapsed.
As such, the responsive documents provided to Petitioner by Respondent Earl on
November 25, 2015 were as a result of Petitioner’s appeal of November 9, 2015.
2. Even If the Responsive Documents Provided to Petitioner on November
25, 2015 are Deemed to be in Response to Petitioner’s Initial Request,
Respondents Still Failed to Timely Respond to Petitioner’s Appeal
Petitioner’s appeal was received by Respondent NYSDEC on November 16, 2015.
Exhibit “D,” Delivery Confirmation of Certified Mail item number 7114 7344 2820 2282 3299,
November 16, 2015.
A response to an appeal is due within ten (10) business days of its receipt and shall either
fully explain in writing the reasons for further denial, or provide access to the record sought.
POL § 89(4)(a).
Ten (10) business days from November 16, 2015 was December 1, 2015. Assuming
arguendo that this Court determines that the responsive documents of November 25, 2015 were
provided in response to Petitioner’s initial FOIL request (FOIL #W000359-101915), there is still
12

the issue of respondents failing to properly determine Petitioner’s appeal by December 1, 2015.
By December 1, 2015, Petitioner had not received any notification from Respondents
which contained a statement to the effect of “This is a final agency decision and may be
challenged via an Article 78 proceeding.” Where a respondent agency fails to comply with the
ten (10) day time limit of POL § 89(4)(a) regarding a petitioner’s appeal, the consequences of the
agency’s failure “is that the applicant will be deemed to have exhausted his administrative
remedies and will be entitled to seek his judicial remedy.” Matter of Floyd v. McGuire, 87
A.D.2d 388, 390, 452 N.Y.S.2d 416 (App. Div. 1st Dep’t 1982); see also Matter of Newton v.
Police Dep’t of City of New York, 183 A.D.2d 621, 624, 585 N.Y.S.2d 5 (App. Div. 1st Dep’t
1992).
C.

POINT III – Respondents’ Claim That Petitioner Failed to Exhaust
Administrative Remedies With Respect to Appealing a “Final Agency Decision”
is Erroneous

Respondents have claimed that Petitioner failed to exhaust administrative remedies by
failing to appeal the purported “final agency determination” contained in the letter from
Respondent Christian, dated December 11, 2015. Affirmation of Helena Lynch (“Lynch
Affirmation”), ¶¶ 8, 13.
Respondents emphasize this claim throughout their opposition papers. Respondents’
MOL, p. 2 (“Plaintiff’s claim that certain information was missing from the second document is
not ripe for review, because he did not raise that issue before the agency.”), 5-6.
1. Respondent Christian Acknowledged Petitioner’s Appeal of the Denial of
FOIL #W000359-101915
In contrast to Respondents’ claims that Petitioner’s request for missing information is not
“ripe for review,” the documents provided by Respondents belie such a narrative.

13

Respondent Christian alleges that the December 11, 2015 letter was sent to Petitioner “In
an effort to clarify the Department’s November 25, 2015 FOIL response and address the
apparent belief of Petitioner’s counsel that he had a pending appeal.” Christian Affirmation, ¶
12.
Respondent Christian stated Petitioner was informed “that the December 11, 2015
[decision] was a final agency action, and that he could obtain judicial review of the
determination in an Article 78 proceeding.” Christian Affirmation, ¶ 15.
A review of the December 11, 2015 letter shows that it begins with “This is in response
to your second appeal of Department Staff’s response to the above referenced” FOIL requests.
Exhibit “K,” Letter from Respondent Christian to Petitioner, December 11, 2015 (emphasis
added).
Therefore, the purported “Final Determination Letter” from Respondent Christian of
December 11, 2015, acknowledges that Petitioner had already appealed the denial of FOIL
#W000359-101915. Exhibit “K.”
This is because there cannot be a “second” of anything if there was not a “first” of that
same thing.
2. Respondents Cannot Claim that the December 11, 2015 Decision was the
Relevant “Final Agency Determination” Since It Failed to do So Prior to
the Commencement of this Action
Respondents claim that “The Final Determination Letter [the Letter from Respondent
Christian to Petitioner, dated December 11, 2015] is the relevant final agency determination in
this proceeding, not the letter from Respondent Christian dated November 25, 2015. The Final
Determination Letter notified Petitioner that ‘[t]his determination is a final agency action.’”
Respondents’ MOL, p. 6.
14

The prohibition of post-hoc rationalization is a fundamental tenet of administrative law.
Patrick J. Borchers & David L. Markell, New York State Administrative Procedure & Practice, §
8.6 (1998) (noting that an agency is not “free to invent post hoc rationalizations for its
decisions”).
Describing the December 11, 2015 letter as a “final agency determination” from which an
Article 78 can be commenced does not make it so. This is because post-hoc explanations or
rationales, in the context of litigation, are insufficient to justify agency actions retroactively.
See Scanlan v. Buffalo Sch., 687 N.E.2d 1334, 90 N.Y.2d 662, 674, 665 N.Y.S.2d 51 (1997)
(“judicial review of an administrative determination is limited to the grounds invoked by the
administrative body.”) (citations omitted).
At the time of the December 11, 2015 letter from Respondent Christian to Petitioner, it
was even the stated position of Respondents that Petitioner had already appealed the denial of
FOIL #W000359-101915. Exhibit “K.”
IV.

Substantive Arguments
Having addressed the issues surrounding whether or not Petitioner’s appeal, and by

extension, this action, are proper, Petitioner now shall address the substantive questions
pertaining to the redactions of Responsive Document #2 to FOIL #W000359-101915.
A.

POINT I – The Explanation(s) Provided in Response to Petitioner’s Appeal of
the Constructive Denial of FOIL #W000359-101915 Were and Continue to be
Deficient

The relevant response to Petitioner’s appeal of FOIL #W000359-101915 was the letter of
Respondent Earl to Petitioner, dated November 25, 2015. Exhibit “G.”
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Respondent Earl addressed the claimed statutory exemptions for the two documents (one
which was withheld and another which was subject to redactions) collectively:
Be advised that one record has been produced in redacted format and
another withheld in its entirely in accordance with the following
provisions of the Public Officers Law (POL):


POL §87.2(b), as disclosure would constitute an unwarranted
invasion of personal privacy;



POL §87.2(e)(iii), as disclosure would identify a confidential
source, and



POL §87.2(g), as they are inter-agency or intra-agency records
which are not statistical or factual tabulations of data,
instructions to staff that affect the public, final agency policy or
determinations, or external audits.

Exhibit “G,” p. 2.
The above-referenced exemptions were not connected to the withheld document or the
redacted document. A fair reading of the above-quoted text may give the impression that the
three exemptions invoked were intended to apply to that document which was withheld in its
entirety.
Nevertheless, Respondent Earl failed to offer evidentiary proof to support the exemptions
claimed. See Matter of Prof’l Standards Review Council of Am., Inc. v. New York State Dep’t of
Health, 193 A.D.2d 937, 939, 597 N.Y.S.2d 829 (App. Div. 3d Dep’t 1993) (“Mere conclusory
allegations, without factual support, that the requested materials fall within an exemption are
insufficient to sustain an agency’s burden of proof.”).
Judicial review of an agency determination is “limited to the grounds invoked by the
agency.” Matter of Scherbyn v. Boces, 77 N.Y.2d 753, 758, 570 N.Y.S.2d 474, 573 N.E.2d 562
(1991).
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This Court should only review the explanations provided by respondents in the letter
from Respondent Earl to Petitioner of November 25, 2015. See In the Matter of Bierenbaum v.
Goord, 13 A.D.3d 945, 787 N.Y.S.2d 438 (App. Div. 3d Dep’t 2004) (“our review of the denial
is limited to the grounds invoked by respondent and [i]f those grounds are inadequate or
improper, [we are] powerless to affirm the administrative action by substituting what [we]
consider[ ] to be a more adequate or proper basis.”) (citations and quotations omitted).
B.

POINT II – This Court Should Not Consider the Post-Hoc Rationalizations for
the Redactions Provided by Respondent Christian in the letter of December 11,
2015

With the letter of December 11, 2015 from Respondent Christian to Petitioner,
Respondents improperly sought to supplement the explanations for the redactions provided by
the letter from Respondent Earl to Petitioner of November 25, 2015. Exhibit “K.”
As a result, this Court should respectfully disregard the subsequent rationalizations for
the redactions of Responsive Document #2 to FOIL #W000359-101915, raised for the first time
in the letter of December 11, 2015 from Respondent Christian to Petitioner. Exhibit “K”; see
Matter of Aronsky v. Bd. of Educ., 75 N.Y.2d 997, 1000-1001, 557 N.Y.S.2d 267, 556 N.E.2d
1074 (1990) (Because “Judicial review of an administrative determination is limited to the
grounds invoked by the agency,” a court cannot “sustain the determination by substituting a
more appropriate basis now asserted by the Board” to rebut the argument of a petitioner.)
(citations omitted).
C.

POINT III – POL § 87(2)(b) is Not Applicable to the Redacted Record

The letter of December 11, 2015 from Respondent Christian to Petitioner cited POL §
87(2)(b) as a basis for the redactions made to Responsive Document #2 to FOIL #W000359-

17

101915. Exhibit “K,” p. 2. Respondents assert a general invasion of privacy against providing
the unredacted documents. For the reasons stated below, Respondents’ arguments are
unavailing.
1. The Redacted Portions of Responsive Document #2 to FOIL #W000359101915 Were Not Directed to any Government Entity

The Committee on Open Government of the State of New York has pointed out that
“when a member of the public complains to government, it has generally been advised that the
substance of a complaint is available, but that those portions of the complaint which identify
complainants may be withheld on the ground that disclosure would result in an unwarranted
invasion of personal privacy in conjunction with §§87(2)(b) and 89(2)(a) and (b) of the Freedom
of Information Law.” FOIL Advisory Opinion, Committee on Open Government, 16051, June
28, 2006.
Courts have only addressed the issue of the privacy implications which exist when a
public citizen complains to a government entity. In the redacted portions of Responsive
Document #2 to FOIL #W000359-101915, the writer of one of the redacted emails directed the
message to a commercial business, Courtney House, LLC. Exhibit “H.”
2. Respondents Fail to Show How the Second Prong of POL § 89(2)(b)(iv) is
Satisfied, Thereby Estopping It From Relying on the First Prong

Responsive Document #2 to FOIL #W000359-101915 consisted of a string of emails
between various third parties, associated with the commercial business Courtney House, LLC (a
residential apartment building in New York County) and a representative of respondent
NYSDEC. Exhibit “H.”
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The alleged purpose of these emails was for Courtney House, LLC to notify Respondent
NYSDEC of circumstances relating to the presence of one or more animals seen near the
apartment of Petitioner.
In order to adequately rely upon POL § 89(2)(b)(iv) to demonstrate that providing the
documents without the redactions “would result in economic or personal hardship to the subject
party,” Respondents must also indicate that “such information is not relevant to the work of the
agency requesting or maintaining it.”
As representatives of Courtney House, LLC sent numerous emails and engaged in several
telephone conversations with respondent NYSDEC, it strains belief to assume that the emails in
Responsive Document #2 to FOIL #W000359-101915 were “not relevant to the work” of
Respondent NYSDEC. For if the emails were not at all relevant, assuredly Respondent
NYSDEC would have told the Courtney House, LLC, representatives that such information was
not desired and the sending would cease.
3. POL § 87(2)(b) is Intended to Apply to Natural Persons

Consistent judicial decisions have concluded that POL § 87(2)(b), pertaining to the
protection of personal privacy, cannot validly be asserted when records identify commercial
entities or persons acting in business capacities.
The Court of Appeals, referring to POL § 87(2)(b), described the privacy protections
therein as the authority to withhold “certain personal information about private citizens.” Rifle
Clubs v. Police Dept., 73 N.Y.2d 92, 97, 538 N.Y.S.2d 226, 535 N.E.2d 279 (1989).
Where records in the possession of an agency pertain to activity which is licensed by the
State of New York, the individualized details of certain persons were required to be disclosed.
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Matter of Newsday v. New York State Dept. of Health, 1991 WL 285624 (Albany County Sup.
Ct.), at *2 (requiring disclosure of performance records of individual cardiac surgeons).
As the Multiple Dwelling Law of New York State regulates housing stock, and Courtney
House, LLC is required to comply with the Multiple Dwelling Law, it follows that any individual
names present in Responsive Document #2 to FOIL #W000359-101915 should be disclosed.
4. The Individual Whose Name and Email Address was Redacted – Christie
Cunningham McNeil – No Longer Resides in the Subject Building
According to Respondents, Christie Cunningham McNeil “apparently resides in the same
apartment complex where Petitioner lives.” Respondents’ MOL, p. 12.
Upon information and belief, Christie Cunningham McNeil previously resided at the
same apartment building as Petitioner, 55 West 14th Street, New York, New York 10001
(Courtney House, LLC).
Upon information and belief, the email address used by Christie Cunningham McNeil to
correspond with Courtney House, LLC, was christie.cunningham@gmail.com.
Upon information and belief, Christie Cunningham McNeil resided in the unit designated
“Apartment 9-A” within 55 West 14th Street.
Respondents state that the specific “personal hardship” which could be inflicted upon
Christie Cunningham McNeil if her name was disclosed was that she might suffer “anxiety or
fear of a confrontation with Petitioner or some other disturbance or interference with the right to
quiet enjoyment of [his or] her home. See Christian Aff. ¶ 14.” Respondents’ MOL, p. 13.
Upon information and belief, Christie Cunningham McNeil does not presently reside at
55 West 14th Street. It is believed that Christie Cunningham McNeil presently resides at 395
Beacon Street, Apartment 1-B, Boston, Massachusetts, 02116.
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Since Christie Cunningham McNeil cannot possibly experience a “disturbance or
interference with the right to quiet enjoyment of [his or] her home” or even an interaction with
Petitioner since she lives in a different state, Respondents’ proffered reasons for denial are
rendered invalid.
5. Respondents’ Claim that Privacy Interests of Christie Cunningham
McNeil Should be Protected Is Based on Speculation

Respondents cite to Matter of Dobranski v. Houper, 154 A.D.2d 736, 737, 546 N.Y.S.2d
180 (App. Div. 3d Dep’t 1989) for the proposition that in “balancing the competing interests of
public access and individual privacy,” Christie Cunningham McNeil’s name and email address
(christie.cunningham@gmail.com) should remain redacted. Respondents’ MOL, p. 12.
According to Respondents, “The private interest in non-disclosure of that information
[Christie Cunningham McNeil’s name and email, christie.cunningham@gmail.com] is strong.”
Respondents’ MOL, p. 12.
Respondents argue that Christie Cunningham McNeil’s name and email address should
continue to be withheld since she has a reasonable expectation of privacy. Respondents’ MOL,
p. 12; see also Matter of Dobranski v. Houper, 154 A.D.2d at 738.
Given that the responsive documents to Petitioner’s FOIL requests are replete with stories
about Petitioner published in third-party media outlets, it is incredulous how Christie
Cunningham McNeil would not know about Petitioner’s presence within her building.
As Petitioner was once a semi-public figure of alleged notoriety, Respondents would
have this Court believe that Christie Cunningham McNeil could reasonably take numerous
intrusive photos, attempting to peer into or around Petitioner’s apartment, which purportedly
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show the presence of certain animals, and that at all times, her identity would remain
confidential.
Since the emails of Christie Cunningham McNeil, sent from
christie.cunningham@gmail.com, were provided to respondent NYSDEC by representatives of
Courtney House, LLC, in an unredacted format, it is doubtful that she ever had any expectation
of privacy.
Nowhere in Responsive Document #2 to FOIL #W000359-101915 is there any request by
either “Robert Holland” or any representative of Courtney House, LLC, that Christie
Cunningham McNeil’s name and email address be redacted. Exhibit “H.”
As a result, there is no conceivable way that Respondents can adequately rely upon
Christie Cunningham McNeil’s expectation of privacy to sustain their refusal to provide the
unredacted documents.
6. Respondents Misstate the Holding of NYSUT v. Brighter Choice
In support of redaction of the name and email address of Christie Cunningham McNeil
(christie.cunningham@gmail.com), Respondents rely upon NYSUT v. Brighter Choice, 15
N.Y.3d 560, 915 N.Y.S.2d 194, 940 N.E.2d 899 (2010).
Respondents state that the “Court of Appeals has expressly held that names and contact
information of private individuals fall within the personal privacy exception where disclosure of
such information would serve no public purpose.” Respondents’ MOL, p. 12; NYSUT v.
Brighter Choice, 15 N.Y.3d at 564-565.
However, the Court of Appeals’ decision in NYSUT v. Brighter Choice, 15 N.Y.3d 560
(2010) ruled against disclosure of the names of respondents’ members since that petitioner
clearly sought the individual names for fund-raising purposes. Fund-raising purposes are
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explicitly cited as an exemption for an agency to withhold individual names from a requesting
party. POL § 89(2)(b)(iii).
In quoting the Court of Appeals in NYSUT v. Brighter Choice, 15 N.Y.3d at 564-65
(2010), Respondents conveniently omit the citations and quotations to Rifle Clubs v. Police
Dept., 73 N.Y.2d at 97. Respondents’ MOL, p. 12.
Examining the original decision in Rifle Clubs v. Police Dept., 73 N.Y.2d at 97, it is
instructive what directly follows Respondents’ block quote: “Thus, the rights of individuals to
be free from unwanted commercial contacts or nonprofit fund-raising efforts – specifically
recognized by the Legislature in the exemption at issue here – can be given precedence without
undercutting FOIL’s purpose.”
That somehow, there would have to be a governmental purpose to each and every FOIL
request, lest it be denied is contrary to the purpose of FOIL. 1977 N.Y. Laws ch. 933, Freedom
of Information Law (“The people’s right to know the process of governmental decision-making
and to review the documents and statistics leading to determinations is basic to our society.
Access to such information should not be thwarted by shrouding it with the cloak of secrecy or
confidentiality. The legislature therefore declares that government is the public’s business and
that the public, individually and collectively and represented by a free press, should have access
to the records of government in accordance with the provisions of this article.”).
D.

POINT IV – Petitioner’s Request for Metadata Should be Granted

Respondents state that “In his endeavor to explain to the Court the meaning of such terms
as ‘metadata,’ ‘PDF,’ ‘JPEG,’ and ‘EXIF data,’ Petitioner addresses only Responsive
Document No. 2, and he neglects to mention what information is purportedly missing from that
document.” Respondents’ MOL, p. 14.
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Such a statement is contradicted by the Petition. Petition, ¶ 206 (“Respondents’ failed to
provide responsive records in their original format, with accompanying metadata (for the emails
themselves and attachments, including PDF and JPG files.”).
To the extent that any relevant FOIL requests of Petitioner requested any records, it is
implicit that such a request should include metadata. This is because metadata is “‘secondary
information’ not apparent on the face of the document ‘that describes an electronic document’s
characteristics, origins, and usage.’” Matter of Irwin v. Onondaga, 72 A.D.3d 314, 320, 895
N.Y.S.2d 262 (App. Div. 4th Dep’t 2010) (finding that “system metadata” is a record under
FOIL).
Therefore, Petitioner requests that this Court grant its request for the relevant metadata
associated with the responsive documents.2
V. Conclusion

For the foregoing reasons, Petitioner respectfully requests that the Court deny the motion
of Respondents and sustain the Petition, in its entirety and grant such other and further relief as
this Honorable Court deems just and proper.

2

At the very least, Petitioner seeks clear, clean and colored images as opposed to the grainy black and white photos
which were provided.
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